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(4) A statement that all records must
be retained for a period of three (3)
years after the final payment.

(c) The contractor must obtain the
following information from retained
counsel:

(1) Identification of all attorneys and
staff who are assigned to the matter
and the rate and basis of their com-
pensation (i.e., hourly rates, fixed fees,
contingency arrangement) and a proc-
ess for obtaining approval of temporary
adjustments in staffing levels or iden-
tified attorneys.

(2) An initial assessment of the mat-
ter, along with a commitment to pro-
vide updates as necessary.

(3) A description of billing proce-
dures, including frequency of billing
and billing statement format.

(d) The contractor must obtain re-
tained counsel’s agreement to the fol-
lowing:

(1) That in significant matters a
staffing and resource plan for the con-
duct of the matter must be submitted
by the retained legal counsel to the
contractor in accordance with the re-
quirements of §§719.15 and 719.16.

(2) That alternative dispute resolu-
tion must be considered at as early a
stage as possible where litigation is in-
volved.

(3) That retained counsel must com-
ply with the cost guidelines in subpart
D of this part.

(4) That retained counsel must pro-
vide a certification concerning the
costs submitted for reimbursement
that is consistent with the -certifi-
cation in the Attachment to Appendix
A to this part.

(5) That professional conflicts of in-
terest issues must be identified and ad-
dressed promptly.

(e) Additional requirements may be
included in an engagement letter based
on the needs of the contractor or the
office requiring the Department re-
tained counsel.

Subpart D—Reimbursement of
Costs Subject to This Part

§719.30 Is there a standard for deter-
mining cost reasonableness?

The standard for cost reasonableness
determinations, one of the criteria for

§719.33

an allowability determination, is con-
tained in the Federal Acquisition Reg-
ulation (FAR), at 48 CFR 31.201-3.

§719.31 How does the Department de-
termine whether fees are reason-
able?

In determining whether fees or rates
charged by retained legal counsel are
reasonable, the Department may con-
sider:

(a) Whether the lowest reasonably
achievable fees or rates (including any
currently available or negotiable dis-
counts) were obtained from retained
legal counsel;

(b) Whether lower rates from other
firms providing comparable services
were available;

(c) Whether alternative rate struc-
tures such as flat, contingent, and
other innovative proposals, were con-
sidered;

(d) The complexity of the legal mat-
ter and the expertise of the law firm in
this area; and

(e) The factors listed in §719.10(c).

§719.32 For what costs is the con-
tractor, or Department retained
counsel, limited to reimbursement
of actual costs only?

All costs determined to be allowable
are reimbursable for actual costs only,
with no overhead or surcharge adjust-
ments.

§719.33 What categories of costs are
unallowable?

(a) Specific categories of unallowable
costs are contained in the cost prin-
ciples at 48 CFR (FAR) part 31 and 48
CFR (DEAR) part 931 and 970.31. See
also 41 U.S.C. 256(e).

(b) The Department does not consider
for reimbursement any costs incurred
for entertainment or alcoholic bev-
erages. See 48 CFR (FAR) 31.205-14 and
31.205-51 and 41 U.S.C. 256(e).

(c) Costs that are customarily or al-
ready included in billed hourly rates
are not separately reimbursable.

(d) Interest charges that a contractor
incurs on any outstanding (unpaid)
bills from retained legal counsel are
not reimbursable.
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